Objective: The objective was to describe characteristics of civil monetary penalty settlements levied by the Office of the Inspector General (OIG) against individual physicians related to violation of the Emergency Medical Treatment and Labor Act (EMTALA).
by the OIG following EMTALA violation. Individual physician penalties are far less common than hospital citations or fines related to EMTALA or malpractice claims or payments. The majority of penalties against individual physicians were levied upon on-call specialists who refused to evaluate and treat ED patients. Only one emergency physician was fined during the study period for a clear violation of the EMTALA statute. Physicians should be diligent to ensure appropriate patient care and that facilities are compliant with the EMTALA statute, but should be aware that settlements against individual physicians are a rare consequence of EMTALA enforcement.
T he Emergency Medical Treatment and Labor Act (EMTALA) is often feared by emergency physicians. 1 Enforcement of EMTALA is delegated primarily to the regional offices of the Centers for Medicare & Medicaid Services (CMS), which authorize investigations, determine whether a violation occurred, and enforce corrective actions when violations are identified. Information regarding EMTALA violations is reviewed by the Office of the Inspector General (OIG) of the Department of Health and Human Services, which assigns civil monetary penalties to facilities and/ or individual physicians found to be in violation of EMTALA. 2 For emergency physicians, a civil monetary penalty is a feared consequence of EMTALA enforcement, as individuals can be held liable for a fine of up to $50,000 not covered by malpractice insurance.
Recent studies have reported that only a small proportion of EMTALA violations result in civil monetary penalties against hospitals and that penalties against individual physicians are rare. 3, 4 However, little is known about characteristics of civil monetary penalties levied against individual physicians related to violations of EMTALA. The goal of this investigation is to describe characteristics of civil monetary penalty settlements levied by the OIG against individual physicians related to EMTALA violations between 2002 and 2015.
METHODS
Descriptions of all civil monetary penalty settlements between 2002 and 2015 were obtained from the OIG website. 5 All civil monetary penalty settlements related to EMTALA violations specifically were identified by inclusion of the terms "EMTALA" or "patient dumping" in the title or text of the settlement description for inclusion in this analysis. OIG civil monetary penalty settlements unrelated to EMTALA (e.g., kickback allegations, fraudulent Medicare claims) were excluded from analysis.
Available synopses describing particulars of the OIG civil monetary penalty settlement agreement and circumstances of the related EMTALA violation include varying levels of detail. Entries often contained the name of the physician, associated hospital, medical specialty/on-call status of the provider, and information about the involved patient's medical condition. Specific identifiers were not consistently provided. For a complete list of all individual physician civil monetary penalty settlement entries published by OIG between 2002 and 2015, refer to Data Supplement S1 (available as supporting information in the online version of this paper).
Characteristics of settlements against individual physicians related to EMTALA violations were described including settlement date, location, amount, whether there was an associated hospital settlement, the specialty of the physician involved, and the nature of the allegation. For instances in which the specialty of the fined physician was not specifically stated, specialty was obtained by cross-referencing the physician's name with the state medical board or inferred by the nature of the emergency medical condition, or additional details regarding the case were obtained from the CMS Technical Lead (M. E. Palowitch, EMTALA Technical Lead, CMS, personal communication, 2016). This study utilized publically available data from OIG settlements, without individual patient-level identifiers, and therefore, does not qualify as human subjects research.
RESULTS
Between 2002 and 2015, a total of 196 civil monetary penalty settlements related to EMTALA were identified. Of these, 188 (96%) were levied against facilities, and eight (4%) against individual physicians. Characteristics of OIG settlements against individual physicians related to EMTALA violations are included in Table 1 . The average settlement amount for an individual physician was $25,625, with total fines against physicians amounting to $205,000. Half of settlements against physicians were associated with a separate hospital settlement. A quarter of settlements against physicians involved cases in which a patient was specifically noted to have died. Both cases involving patient death resulted in settlements with both individual physicians and hospitals. Half of penalties against physicians occurred within the first 3 years of the 14-year study period.
Only one penalty was levied against an emergency physician. This settlement resulted after a pregnant 17-year-old presented to a Louisiana emergency department (ED) complaining of vaginal bleeding, abdominal pain, and perineal numbness. According to documentation provided by CMS, the patient presented to the ED on two separate occasions where the on-duty physician failed to provide a medical screening examination based upon the erroneous belief that the patient, who was a minor, could not be evaluated or treated absent parental consent.
The remaining seven settlements against individual physicians involved on-call specialists. In one case, a neurosurgeon was fined for refusing to accept an appropriate transfer of an individual with an unstable emergency medical condition requiring specialized capabilities available at his institution. Three-quarters of settlements against individual physicians resulted from an on-call physician failing to respond to request to evaluate and treat an ED patient with an emergency medical condition requiring specialty care including two obstetricians, two general surgeons, an ophthalmologist, and an orthopedist.
DISCUSSION
Recent studies have demonstrated that EMTALA is an actively enforced law, with more than a quarter of U.S. hospitals cited for EMTALA violations over the past decade 3 and approximately 7.9% of these violations resulting in OIG fines. 4 For emergency physicians, civil monetary penalties are an often-feared consequence of an EMTALA citation, as fines up to $50,000 imposed by OIG are not covered by malpractice insurance. However, our findings suggest that individual physicians are rarely targeted by OIG penalties. During the study period, there were eight settlements against individual physicians, of which only one was imposed upon an emergency physician. Comparatively, on an annual basis, 7.6% of emergency physicians face a malpractice claim, and 1.4% have a claim resulting in payment to a plaintiff. Furthermore, more than twice as many hospitals were closed or downgraded emergency services as a result of EMTALA violations than individual physicians were fined over the past decade. Between 2005 and 2014, twelve hospitals had CMS provider agreements terminated as a result of EMTALA citations, with resulting hospital closure or downgrading of emergency services at nine of these facilities. 3 Over the same period, we found only four instances of individual physician penalties related to EMTALA violations (four cases described in this report occurred prior to 2005).
Although continued active enforcement of the law would suggest that physicians are not always adherent to the EMTALA statute, our findings indicate that hospitals rather than individual physicians are typically held responsible for EMTALA violations. The sole case in which an emergency physician was subject to an individual settlement involved a clear violation of the EMTALA law. Physicians still need to be diligent to ensure appropriate patient care and that facilities are compliant with the EMTALA statute, but fears of individual penalties by emergency physicians appear to be largely unwarranted.
Though rare, when settlements against physicians were levied, they were primarily against on-call specialists who refused to evaluate and treat ED patients with emergency medical conditions. Surveys of ED medical directors suggest that since passage of EMTALA, erosion of on-call panels and the ability to transfer patients for higher level of care have worsened. 7, 8 Erosion of call panels has likely reduced EMTALA liability for hospitals over time and may be contributory to the temporal decline in EMTALA citations and OIG fines against facilities noted in prior studies 3, 4 and relative rarity of OIG fines against individual physicians in the past decade of this study. Although fewer on-call physicians may limit obligations of both facilities and individual physicians to EMTALA, this is also likely to be associated with reduced access to specialty care for vulnerable populations. EMTALA was intended to ensure access to emergency care. Whether the relative rarity of individual settlements against physicians in the last decade of the study period reflects improved access to emergency care or whether it reflects strategic reduction of call panels resulting in a paradoxical effect on access to emergency services is an important policy question that remains to be answered.
LIMITATIONS
Although this study is the most comprehensive assessment of penalties to individual physicians resulting from EMTALA citations to date, there are several potential limitations. First, findings depended on administrative data provided by the OIG and CMS and may be limited by variability in reporting of cases across regions or over time. However, we doubt systematic error in recording or reporting of data by the OIG or CMS. Furthermore, we believe that this represents the best available data source to study penalties against individual physicians. Second, available data only included cases resulting in settlement agreements to resolve civil monetary penalties. Information on cases for which penalties may have been recommended, but for which a settlement agreement was not reached was not available. Third, although OIG can impose exclusion of providers with repeated or egregious violations from future participation in CMS, information on exclusion was not included in available data. Finally, our evaluation is limited to the years for which OIG settlement data was available online. To better understand trends in OIG enforcement during the first decade and a half of EMTALA enforcement, hard copies of historic settlement agreements will need to be obtained and abstracted.
CONCLUSION
Emergency Medical Treatment and Labor Act is an actively enforced law, and violations of the Emergency Medical Treatment and Labor Act statute often result in fines and citations to hospitals and may even result in facility closure. Physicians should be diligent to ensure appropriate patient care and that facilities are compliant with the Emergency Medical Treatment and Labor Act statute, but should be aware that settlements against individual physicians are a rare consequence of Emergency Medical Treatment and Labor Act enforcement.
